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IN THE 


UNITED STATES COURT OF APPEALS 

Foe the District of Colombia 


National Conference on Legalizing Lotteries Inc., 

| Appellant, 

against 

I 

James A. Farley, Postmaster General ofj the United Statesj 

Appellee . 


BRIEF ON BEHALF OF APPELLANT 


This is an appeal from a final decree of the District 
Court filed on January 8th, 1937, dismissing the bill of 
complaint brought by appellant to eh join the appellee 
from enforcing a so-called “fraud ord^r” issued against 
appellant on April 28th, 1936, after a hearing upon a 
charge that appellant was engaged in conducting a lottery 
or enterprise “for the distribution o^ prizes by lot or 
chance through the mails”, in violation of 39 U. S. Code 
259, and 732. No charge of fraud whatsoever is involved, 
the charge being limited to an alleged violation of the 
Postal Lottery Statutes. 

A temporary injunction directing the Postmaster Gen¬ 
eral to impound appellant’s mail until the further order 
of the court was granted on August 24th, 1936 and was 
continued by the District Court pending final disposition ' 
of this cause on appeal. 


i 

i 

i 

i 
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Facts 

. Appellant is a membership corporation, organized under 
the Laws of the State of New York in July, 1934. It was 
formed for the purpose of conducting research and gath¬ 
ering, statistics on the subject of lotteries; presenting 
those facts to the American public with the object of 
urging legislation to legalize lotteries for the benefit of 
worthy American charities and for public purposes, under 
strict i government license and supervision. Its policy is 
opposed to private or business lotteries in any form 
(Printed Record, p. 1). 

Since its organization it has engaged in activities in 
furtherance of its purposes; distributed considerable lit¬ 
erature on the subject of lotteries; sponsored both State 
and Federal legislation on the subject; conducted radio 
debates and forums and in general, has stimulated public 
discussion and thought on the question of legalizing lot¬ 
teries (Record, p. 15). 

In 1935 it conducted a contest for the best slogan for 
a poster painted by Howard Chandler Christy depicting 
the need for legalizing lotteries in this country. That 
contest was called the “Slogan Sweepstakes”. The mem¬ 
bership fee was One ($1.00) Dollar. Each member was 
eligible to enter the contest, which awarded Twenty Thou¬ 
sand ($20,000.00) Dollars in cash prizes. A favorable 
ruling admitting the contest literature to the mails was 
obtained from the Post Office Department, prior to its 
inauguration (Record, p. 15). 

In January, 1936 appellant inaugurated another contest 
with the purpose of obtaining additional members and 
thus raising funds with which to carry on its activities, 
and at the same time stimulating further public interest 
in the subject (Record, pp. 15, 16). The contest was a 



competition to determine the most important and merito¬ 
rious public uses for lottery fuuds, if lotteries were legal¬ 
ized in this country. The results were to form a possible 
basis for model legislation to be urged by appellant. The 
contest offered Sixty Thousand ($60,000.00) Dollars in 
cash prizes. No books, tickets or ticket agents were em¬ 
ployed. Solicitation was carried on by means of full page 
advertisements in leading newspapers, magazines and peri¬ 
odicals throughout the country, giving full details of the 
organization and the contest (Record, p. 19). In addi¬ 
tion a pamphlet was circulated in the! mails which was 
practically a replica of the advertisement. 

The contest can be best described by excerpts from the 
literature which contained all of its features (Record, 
pp. 71, 75, 76). The advertisement and the pamphlet con¬ 
tained a paragraph of historical data referring to lotteries 
in America and foreign countries, as follows: 

i 

“France adopted a lottery to reduce its national 
debt; Italy to build railroads; Denmark to advance 
art and music; Holland to advance the sciences; 
Ireland to finance the building of hospitals; Spain 
for charitable institutions; Germany to finance pub¬ 
lic improvements, etc. England used to support its 
navy by public lotteries; early American colonies 
permitted lotteries to build schools, churches, and 
public works and improvement^, such as canals* 
bridges, roads, etc. The Revolutionary War was in 
part financed with the proceeds Of lotteries. Early 
buildings of Yale, Columbia and harvard were built 
with the proceeds of lotteries.’’ 

i 

There were then listed sixteen possible or proposed 
uses for legal lotteries, all of them relating to the public 
welfare. The suggested uses were as follows-: • 

“Money for hospitals j 

Funds for social service charities \ . n 


i 
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i Provision for unemployment relief 
Pay soldiers’ bonus 
Reduce state deficits 
Reduce Federal deficits 
Reduce municipal deficits 
Provide for old age pensions 
Pay for public works 
i Give money to religious institutions 
Provide for better schools 
Promote art and music 
Finance medical research 
Support wddows and orphans 
To reduce taxes 
Support army and navy.” 

The literature suggests that the contestant read care¬ 
fully the historical data concerning lotteries and then 
form his judgment and opinion as to which of the sug¬ 
gested uses for funds from legal lotteries is the most im¬ 
portant and meritorious; which is deserving of second 
choice, third choice, etc., until all of the sixteen (16) pro¬ 
posed uses had been considered and determined in the 
order of their importance and merit. The contestant, how¬ 
ever, was not limited to the sixteen (16) proposed uses. 
The literature accorded him the privilege of submitting 
any original additional proposed uses for legal lotteries, 
placing such additional uses in the order of their im¬ 
portance and merit. The contest was named “Selection 
Sweepstakes” following the name of its predecessor con¬ 
test, “Slogan Sweepstakes”. The prizes were to be 
awarded to the entries, which, in the opinion of the Board 
of Judges, listed in the best order of importance and 
merit, the suggested or original uses for lottery funds. 

Before commencing the contest, the details were sub¬ 
mitted to the Postmaster at New York for transmission 
to the Solicitor for the Post Office Department, at Wash- 
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ington, D. C. for a ruling as to its conformity with the 
Postal Lottery Statute and Postal Regulations. Subse¬ 
quently, the proposed literature and j coupon were sub¬ 
mitted to the Postmaster, and by him in turn to the 
Solicitor. In response to the request for such ruling the 
Postmaster at New York was advised by the Solicitor 
to accept the contest literature in the mails, with full re¬ 
sponsibility resting on the senders, a j phrase which was 
later qualified by the Solicitor in a letter to appellant’s 
attorney as referring to the actual operation of the plan, 
as distinguished from the plan itself, s^nce the Post Office 
Department could not determine at that time, whether 
actual operation would depart from the plan itself 
(Record, pp. 34, 35). | 

It was not until after the Solicitors ruling that the 

I 

literature would be accepted in the malls, that the contest 
was actually commenced, the plain inference from the 
ruling being that the literature was admissible to the mails, 
as not violating the Postal Lottery Statute. Obviously, 
if the Solicitor had concluded that the literature on its 
face was a violation of the statute, he would not have 
advised the Postmaster to accept it in the mails . 

After the ruling of the Solicitor, Contracts for adver¬ 
tising were made and obligations an4 expenses incurred 
for the printing of pamplets, letters, membership certifi¬ 
cates and other literature (Record, pp.jl8, 19). Advertise¬ 
ments setting out in full all the details of the contest 
were inserted in leading newspapers, magazines and peri¬ 
odicals throughout the country, including New York 
Herald Tribune, New York Daily News, New York Daily 
Mirror, New York American, Evening Post, Chicago 
Times, Chicago Tribune, Boston Record, Boston Post, 
Boston Globe, Philadelphia News, Philadelphia Inquirer, 
Philadelphia Record, Washington Ppst, San Francisco 
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Chronicle, St. Lonis Post Dispatch, Pittsburgh Sun Tele¬ 
graph, Minneapolis Tribune, Los Angeles Times and Los 
Angeles Examiner, Denver Post, Detroit News, American 
Weekly Magazine, Liberty Magazine, Rural Progress, 
Blade & Ledger, Gentlewoman, Good Stories, Modern 
Magazine, Munsey Publications, Pathfinder, etc. 

The contest commenced in January, 1936, and literature 
pertaining to the contest was accepted in the mails 
throughout January, February and until March 13th, 1936, 
when, without any notice whatsoever to the appellant, the 
Postmaster of New York was advised not to deliver any 
further mail to the appellant (Record, p. 19). Such action 
by the Post Office Department was taken pursuant to ad¬ 
vices from the Solicitor to the Postmaster at New York, 
advising him that “it has now been determined that 
this scheme is a lottery”. Thereafter, the instructions 
were temporarily countermanded and a citation issued on 
March 25th, 1936, charging that the appellant was engaged 
in conducting a lottery (Record, p. 62). Hearings took 
place on April 4th, 6th and 7th, 1936. The testimony taken 
at such hearings will be offered to the Court upon the 
appeal herein, pursuant to the motion. On April 28th, 
1936 an order was issued barring the literature of the 
appellant from the mails as being in violation of the Postal 
Lottery Statutes and instructing the Postmaster to return 
all mail addressed to the appellant with the word “fraudu¬ 
lent” stamped thereon (Record, p. 61). 

It is contended by the appellant that the order issued by 
the Postmaster General is an improper and illegal abuse 
of authority, as the contest conducted by the appellant is 
not dependent in whole or in part upon lottery “chance” 
and that it is a competition requiring the exercise of judg¬ 
ment and intelligence, the winners to be determined solely 
on the basis of merit. 
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The order which was issued by the jPostmaster General 
forbids the certification of money orders, forbids the 
delivery of mail to the appellant, and instructs the Post¬ 
master at New York to advise remitters of money orders 
that payment thereof has been forbidden. At the time of 
the commencement of the action there was in the posses¬ 
sion of the appellant, in excess of Eighteen Thousand 
($18,000.00) Dollars in money orders which are its prop¬ 
erty, and which the Postmaster has refused to pay (Rec¬ 
ord, p. 40). Such moneys were obtained by appellant as a 
result of its investment of large sums of money in adver¬ 
tisements and in solicitation of memberships by mail. 
Unless the order of the Postmaster General is enjoined, 
irreparable harm and injury will be caused the appellant 
by the return of its mail with the word “fraudulent” 
thereon, and by the advice to remitters of money orders 
that payment thereof has been forbidden because of the 
issuance of a “fraud ’ 9 order. Unless enjoined, the Post¬ 
master will return mail to the senders without any 
possibility of the appellant knowing who the senders were. 

i 

j 

Finding. | 

The findings of fact made by the Solicitor after the 
hearings on the citation state (Record, p. 84): 

I 

“It is clear that the arrangement of these six¬ 
teen (16) uses in their best'order of importance 
does not call for any skill or! judgment, since any 
reasons for the arrangement which may be offered 
by the contestant is not to be submitted to the 
judges, any skill, if such could be displayed by the 
contestant, would manifestly, not be apparent to 
the judges .’ 9 j 

i 

j 

i 


i 

i 

j 

I 

i 

i 

i 

I 

i 

i 

i 
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The findings further state (Record, p. 84): 

“An adventurer not only has to guess the use 
which the judges are going to name as best, but he 
I has to guess or approximate the order of arrange¬ 
ment of each of the other fifteen uses, possibly 
including added uses suggested by himself or other 
adventurers.” 

The findings further state (Record, p. 85): 

“The evidence before me shows, and I so find, 
that this is a gift enterprise and scheme for the 
| distribution of money by ‘chance’ within the mean- 
i ing of 39 U. S. Code, 259 and 732, when considered 
in the light of the language contained in 18 U. S. 
Code, 336.” 

Attention is called to the fact that while the citation 
alleges that the enterprise conducted by the appellant is 
in violation of 39 U. S. Code and 18 U. S. Code, the find¬ 
ings and the order issued thereon eliminate 18 U. S. 
Code and find a violation only of 39 U. S. Code, Sections 
259 and 732. 39 U. S. Code provides that the Postmaster 
General may issue a fraud order upon evidence satisfac¬ 
tory to him that any person or company is engaged in 
conducting any “lottery” gift enterprise, or scheme for 
the distribution of money, or of any real or personal 
property, by lot, chance or drawing of any kind. The 
language of 39 U. S. Code differs from 18 U. S. Code, 
which makes it a crime to knowingly deposit in the mails, 
any literature, or circular 

“concerning any lottery, gift enterprise, or simi¬ 
lar scheme, offering prizes dependent in whole or 
in part upon lot or chance.” 
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It will be observed that the provisions of 18 U. S. Code 
are broader than the provisions of 39 U. S. Code. 

It is the contention, however, of the appellant that even 
if the action of the Postmaster General were taken pursuant 
to the broader statute of 18 U. S. Code, the enterprise con¬ 
ducted by it would not fall within its inhibitions, inasmuch 
as there is not here involved the slightest element of lot 
or chance, in whole or in part. j 

Summing up the findings of the Solicitor, the contention 
of the Government is that the contest of the appellant is a 
lottery, because: 

(a) The arrangement of the sixteen suggested use 
of lottery funds in the order of their importance and 
merit “does not call for any skill or judgment”; 

(b) That since the contestant is not required to 
submit reasons for his judgment, the skill of the 
contestant “would manifestly not be apparent to the 
judges” and 

(c) The contestant “has to guess the use which 
the judges are going to name as best and has to 
guess the order of arrangement 6f each of the other 
uses including additional uses suggested by himself 
or other contestants”. 

i 

This brief will therefore address itself first, to a con¬ 
sideration of the three objections raised by the Government, 
and then argue affirmatively the merits of appellant’s 
cause. ! 


i 

j 

i 

i 
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POINT I 

The contest of the appellant clearly requires the 
exercise of intelligence, judgment and discrimination. 
There is not the slightest element of lottery chance 
present. 

It must be conceded that the advertisements and liter¬ 
ature of the contest definitely ask the contestant to exercise 
judgment, which judgment is in turn to be reviewed and the 
prizes to be awarded, on the basis of a similar exercise of 
judgment by the judges. There is no presumption that the 
rules will not be carried out, or that instead of exercising 
judgment, the contestant will disregard the rules and simply 
hazard a guess, or that the judges will disregard the rules 
and decide by caprice. Obviously, such presumptions would 
do violence to law and justice. 

This contest does not indulge in whimsy, frivolity or 
banality. It is an appeal to the thoughtful citizen interested 
in public affairs and social needs. The character of the con¬ 
testants, made up principally of responsible professional 
and business men and women from all walks of life, attest 
to the seriousness of the subject matter. It is difficult to 
visualize a contest which fulfills a more intelligent and de¬ 
serving purpose. Its object and effect is to make people 
think and to use their powers of comparison, analysis and 
reason. It prompts the exercise of comparative as well as 
original thought. Without resorting to the decisions of the 
courts, which are clear and unequivocal on the subject, com¬ 
mon sense exposes the impropriety of placing the contest 
within the pale of the spirit, purpose or letter of the lot¬ 
tery laws. 

The lottery laws were designed to outlaw all schemes 
for the distribution of money by lot, drawing or chance. 
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The meaning of the word “chance’’ has received careful 
definition by our courts. By chance is meant “lottery 
chance”, not chance in the sense of the infinite possibili¬ 
ties of human happenings. 

In Boasberg v. United States (C. tl. A. La. 1932), 60 
Fed. (2d) 185, certiorari denied (1232) 53 S. Ct. 221, 287 

U. S. 644, 77 L. Ed. 573, it was said: “ ~ 

| 

“To be like a lottery there must be something 
staked, a larger possible winning, and the winning 
or losing must depend on lot or| chance and not on 
skill or judgment. See 23 Op. Atty. Gen. 200, 207, 
492. Gambling schemes where winning depends on 
skill or judgment are not like a lottery in which suc¬ 
cess is determined by pure chance and is thus 
specially attractive to the inexperienced and the 
ignorant * * *. He, (the player) expects to win 

a prize produced by the contribution of all other 
buyers and who will win depend^ on the pure chance 
of what numbers are first drawn.” 

i 

In Eastman v. Armstrong-Byrd Music Company, 129 
C. C. A. 198, 212 Fed. 662, 52 L. B. Ai (N. S.) 108 (Okla. 
1914), the Court observed: 

i 

I 

“It thus appears that it is not every conceivable 
chance which makes a transaction illegal, and that 
the word ‘chance’ as used in the statute, must be 
construed in connection with the word ‘lot’ and with 
the words ‘lottery, gift, enterprise or similar 
scheme.’ The maxim ‘noscitur a sociis’ applies 
and the meaning of the word ‘chance’ is to be known 
or explained by its associates. As so construed, 
there was no element of chanc^ in this scheme or 
plan. When the judges assembled, the plaintiff 
gave them a copy of the advertisement and, without 
any admonition as to how it should be construed, 
told them to award the prizes in accordance with 
its terms. The fact, if it be a fact, that the. judges 
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i misapprehended the technical meaning of the word 
‘neatness’ would not convert into a lottery that 
which had no resemblance to a lottery.” 

The lottery laws were never intended, and the courts 
should not be astute to find “chance” in the lottery sense 
where it does not exist. 

The contentions raised by the Government in this case 
were raised in other cases. If the Government’s position 
is correct, then chance exists in every contest. The con¬ 
test for the best essay, for the neatest correct solution, 
for the best story; county fairs, horse, dog and flower 
shows, are all examples of competitions in which the win¬ 
ners are determined on the basis of merit, competition 
uniformly sustained by our courts. Nevertheless, if the 
position of the Government is correct, then no contest 
would be legal, for in each case the contestant would be 
“guessing” at what the judges might decide and in each 
case the contestant takes the “chance” that the judges 
may differ, have differed and, as long as they remain 
human beings, will differ among themselves as to the 
relative merits of the subjects of the competition. Refer¬ 
ence will be made to some of the leading cases on the 
subject. 

In the Eastman v. Armstrong-Byrd Music Company 
case (supra) just quoted, contestants were required to 
submit the solution of a very simple fifteen square puzzle. 
Prizes of a piano and a reduction in the price of other 
pianos were given to the first persons forwarding the 
neatest solution. The puzzle itself was so simple that it 
required but a few seconds to solve. 

< The Court in enjoining the Postmaster from treating 
matter relating to the contest unmailable, held this contest 
not to be a lottery on the ground that no chance was 
involved in determining which of the answers were the 
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i 

i 


i 


i 


“neatest”. Since the solution of thd puzzle involved a 
negligible amount of mental calculation, the standard of 
“neatness” was the determinative factor in upholding the 

i 

legality of the plan. 

In Brooklyn Daily Eagle v. Voorhies (E. D. N. Y. 
1910), 181 Fed. 579, a bill in equity jwas brought to re¬ 
strain the Postmaster of Brooklyn from refusing to accept 
certain advertisements for mailing. |The advertisement 
was of a contest in which prizes were to be given for the 
“best” compositions upon the name of a certain break¬ 
fast food. Each contestant had to submit with his entry 

three labels cut from packages of th^ food. The Court 

! 

granted relief to the complainant. 

The importance of this case in [the instant matter 
necessitates a somewhat lengthy quotation: 

“The contest suggested also involves the giving 
of prizes, and hence the only question at issue is 
whether the distribution of these prizes would de¬ 
pend solely upon chance. As to this it is impossible 
upon the pleadings to determine conclusively. The 
complainant alleges that the advertisement was in¬ 
tended to solicit essays which should be judged 
from the standpoint of literary merit, and alleges 
that the judges were expected j to and would hon¬ 
estly compare the essays submitted. 

“The defendant, admitting the allegations of the 
complaint insofar as the intensions of the parties 
are concerned, and the good faith thereof, alleges 
that it is evident upon the face of the advertise¬ 
ment that this good faith might not be or need not 
necessarily be carried out, and that therefore the 
contest would result in a distribution of prizes by 
chance, and such a distribution | would be a lottery, 
citing the case of State v. Shorts, 32 N. J. Law, 
398, 90 Am. Dec. 668. j 

“The Government also contends that inasmuch 
as the advertisement does not Specifically say that 

i 

i 

i 
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the essays shall be judged because of literary merit, 
but, on the other hand, offers a prize solely for the 
4 best ? essay, which might be best written, best ex¬ 
pressed, most persuasive, longest, shortest, or best 
from any other standpoint, the judgment would de¬ 
pend upon the whim of the judges and not upon 
their application of any recognized standard. 

“It must be held that to offer a prize for the 
‘best’ essay might be a lottery, if the persons are 
not induced to compete with some definite statement 
of what the word ‘best’ means. But a distinction 
as to the methods of the judges is academic, for if 
the contest be honestly carried on (and this is ad¬ 
mitted), and the best essay from any definite known 
standpoint selected, such competition would not 
seem to be in any sense a lottery. The wording of 
the suggested advertisement is disconnected and 
does not definitely say that the merits of the break¬ 
fast food rather than its title are to be extolled; 
but the general sense indicates that literary merit 
for advertising purposes, as it might appear to 
the opinions of the three judges, would be the 
standard of judging. 

“The only relief possible, therefore, would seem 
to be an injunction in alternative language to the 
effect that if the Brooklyn Daily Eagle publishes 
and seeks to mail an advertisement which does not 
appear on its face to be, or does not prove in prac¬ 
tice to be, a lottery within the limits of this decision, 
the Postmaster should be enjoined from refusing to 
accept the papers for transportation by mail, but 
that if the advertisement in question shall be so 
worded as to constitute a lottery, or is so conducted 
as to accomplish a lottery, then the injunction should 
be vacated. In the last mentioned case, the provi¬ 
sions of the criminal statute would also apply. 

“• * • but on this record, with good faith ad¬ 
mitted and a bona fide contest being planned for a 
competition in essay writing, the mere fact that it 
is an advertising scheme does not make the plan a 
lottery.” 
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It will be observed that in the Brooklyn Daily Eagle 
case (supra), the standard of judgment was the word 
“best”, while in the Eastman case (supra) the standard 
of judgment was the word “neatest”. Ih the present con¬ 
test, the standards of judgment are the words “importance 
and merit” which have a common ordinary significance. 
What is the difference then, between the! standard of judg¬ 
ment in the recognized authorities on the subject and in 

i 

the instant case? None whatsoever. | If anything, the 
standards are made clearer, for in tile Brooklyn Daily 
Eagle case (supra), the word “best’i, the Court said, 
might receive varied interpretations. Even then it held 
that this possibility was merely academic. 

In the Eastman case the Circuit Coqrt of Appeals held 
that although the judges might misapprehend the techni¬ 
cal meaning of the word “neatness”, such misapprehen¬ 
sion would not convert into a lottery that which did not 
resemble a lottery. In the present congest, the standards 
of judgment are terms of ordinary common significance 
and understanding. 

No denial of the presence of the element of considera¬ 
tion in either the Brooklyn Daily Eagle or the Eastman 
case (supra) can be sustained. That element was present 

i 

in these cases, according to all legal definitions of the term 

I 

known to and adopted by the Post Office Department in 

i 

enforcing the Postal Lottery Statutesj In the Brooklyn 
Daily Eagle case, the Court said: j 

“The question of consideration does not mean 
that pay shall be directly given fbr the right to com¬ 
pete. It is only necessary that the person entering 
the competition shall do something or give up some 
right. The acquisition and sending in of labels is 
sufficient to comply with that [ requirement. Nor 
does the benefit to the person offering the prize 
need to be directly dependent fipon the furnishing 
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of a consideration. Advertising and the sales re¬ 
sulting thereby, based upon a desire to get some¬ 
thing for nothing, are amply sufficient as a motive.” 

The case of Russell v. Equitable Loan, etc. Co., 129 Ga. 
154, 58 S. E. 881,12 Ann. Cas. 129, contributes this helpful 
observation: 

“If the result in a given transaction could be 
accomplished or foretold by the exercise of skill 
or foresight, its ascertainment would not be attrib¬ 
uted to chance, but the exercise of skill and fore¬ 
sight, and consequently to design. Chance and de¬ 
sign are exactly opposite, and the presence of either 
will exclude the other. Where design enters into 
a transaction, it immediately partakes of the nature 
of contract and will be governed by other prin¬ 
ciples.” 

In the recent case of Peek v. United States, (C. C. A. 
Tex. 1932), 61 Fed. (2d) 953, each member of an organiza¬ 
tion was assessed a fee upon the marriage of another 
member. In return, the member received a sum of money 
upon his own marriage. The Court held the plan to be 
valid. In describing what it considered an enterprise de¬ 
terminable by “chance”, the Court said: 

< “Equally the winning or losing of the prize 

! must be beyond the will or influence of the 
w'agerer. ’ 9 

In that case the exercise of volition by each member 
in entering into marriage was regarded as influencing the 
result and therefore not determinable by “chance”. 

In the contest of the appellant similarly, the winning or 
losing is dependent upon the act of the contestant. The 
judgment w’hich he exercises influences the result. As the 
Court said in Scott v. Director of Public Prosecutions, 83 




L. J., K. B. 1025 (1914); 2 K. B. 868; lljl A. T. 59; 78 J. 
P. 267 ; 24 Cox, C. C. 194; 30 T. L. R. 396, “it is what the 
contestant does that determines the result”. (C. C. A. 
Tex. 1932), 61 Fed. 973. j 

Reference to the sixteen (16) suggested uses for legal 
lotteries will suffice to demonstrate that! the decision and 
determination of the relative merit and importance of the 
various public uses for lottery funds suggested in the lit¬ 
erature and the origination of other suggested uses, re¬ 
quire the exercise of sound judgment and reasoning. Some 
of the suggested uses have a general scope, others a lim¬ 
ited one. For example, a contestant may Reason that funds 
for hospitals should be entitled to first consideration in 
the choice of beneficiaries for funds derived from lotteries, 
because such an institution ministers to the afflicted and 

i 

the suffering. Others may conclude that the general activi¬ 
ties of social service charities who care for the destitute, 
the hungry and the undernourished, including children, and 
babies, are entitled to first consideration, j Others may well 
argue that funds for old age pensions are of great im¬ 
portance as affecting a class of people helpless and pecu¬ 
liarly in need of aid. The proponent | of social service 
charities may well argue that while old ^ge pensions may 
possibly relieve the burden of its worik, it would only 
relieve it in part, and that it is more important to devote 
such funds to the general and inclusive work of social 
service charities than to devote such funds exclusively to 
only a part of such activities. 

A contestant may decide that reduction of taxes is para¬ 
mount to all other uses in its spur to industrial activity and 
general alleviation of unemployment. Another contestant 
may select funds for unemployment relief ns entitled to first 
consideration, on the assumption that unemployment relief 
will result in greater consumption of manufactured products 
and thus stimulate industrial activity. It would seem that 
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fimds for hospitals and for charitable institutions are en¬ 
titled to greater consideration than funds to promote art 
and music, or for better schools. It is obvious that the 
exercise of careful analysis, judgment and comparison is 
essential to the formation of an opinion by the contestant 
as to which of the suggested uses, or any other uses pro¬ 
posed by the contestant is entitled to first, second and suc¬ 
ceeding rank in the order of importance and merit. The 
participation in the contest by a large number of represen¬ 
tative and intelligent persons in all walks of American life 
leaves no room for speculation or doubt concerning the 
serious and intelligent nature of the judgment involved. 

This contest is the very antithesis of a lottery . It is 
diametrically opposite to an appeal to the “unwary and 
ignorant”. It rewards judgment and intelligence. The 
literature sets out all of the details of the competition. It 
cautions the reader that it is a contest of judgment and 
skill and will he determined hy the opinion of judges and 
not by chance. There is no mischief to any participant. It 
stirs public thought and discussion upon a subject of na¬ 
tional importance. It stirs thought upon a vital subject. It 
marks a possible path for legislation. It is, in effect, a ref¬ 
erendum as to the possible statutory beneficiaries of lot¬ 
teries if legalized in this cou/ntry. 

The contention of the Government, therefore, that no 
skill or judgment is involved in the contest, is without a 
shred of reason to support it. It will be observed that the 
Solicitor gives no reasons whatsoever to support his find¬ 
ings, contenting himself with the bare conclusion that no 
skill or judgment is involved. That conclusion disregards 
all of the cases on the subject and is purely an arbitrary 
and unwarranted deduction. The Solicitor in his memo¬ 
randum and findings has not pointed to a single case which 
justifies his conclusion. 
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POINT II 

i 

| • • . *. 

The contention of the Government that the contest 

I 

is a lottery because the contestants ate not asked to 
give the reasons for their determination of the impor¬ 
tance and merit of the uses for lottery funds is contrary 
to the law, as the exercise of judgment necessarily 
involves reasoning, and omission to disclose the process 
of reasoning does not vitiate the judgment. 

i 

The statement of the Solicitor in his findings, that the 
contest is a lottery because the contestant is not ashed to 
state the reasons for his determination, is unsnpportable. 
Surely, the Government does not contend that where the 
exercise of judgment is required in the determination of a 
problem, judgment ceases to exist because the process of 
reasoning is not fully disclosed. Such a contention is 
tantamount to asserting that in the absence of an opinion, 
the decision of a Court does not involve the exercise of 
judgment or reason. 

The argument of the Government in this respect 
projects the astounding view that the silent process of 
reasoning, instinct in every human being in the exercise 
of judgment, is entitled to no recognition in the law. In 
short, it argues that reason, to be honored, must be 
expressed. 

In a contest for the best name, or| the best slogan, 
which has been held valid by the courts, no require¬ 
ment has ever been made for an explanation of the judg¬ 
ment of the contestants. It is to be presumed that the 
contestant in originating a name, or deciding a problem, 
exercises judgment. While it is true that a contestant 
may disregard the rules and merely hazard a guess as to 
which of the suggested uses is the most important or 

I 

I 


i 

i 
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meritorious, and make his choices arbitrarily and without 
the exercise of reason, such a contestant would stand 
little chance of winning. As the Court said in United 
States v. Rosenblum (S. D. N. Y.), 121 Fed. 180 (1903), 
the Court said on the subject: 

“It is obvious that an arbitrary selection of a 
i number by a competitor or a guess would be abso¬ 
lutely futile. The contestant who relied upon 
chance opinion, unaided by judgment, might wun a 
prize, but such result would not accord with rea¬ 
sonable expectation.’’ 

This is the first time, as far as can be found, that the 
Government has sought to condemn a competition because 
the contestant is not asked to state the reasons for his 
determination of a given problem. Suffice it to say, that 
this contention appears on its face to be frivolous. 


POINT III 

The Government’s contention that the contestant 
is asked to “guess” the uses which the judges will 
decide as best in the order of their importance and 
merit, is contrary to the plain rules of the contest and 
is an unwarranted substitution of the word “guess” 
for the word “decide”. 

The final objection by the Government as it appears 
in the findings of the Solicitor, is that the contestant is 
required to “guess the use which the judges are going to 
name as best” and that further, he has to “guess” what 
the judges will decide as to the order and arrangement of 
importance and merit of the fifteen (15) other uses and 
possibly additional original uses suggested by himself or 
other contestants. 
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This contention is utterly untenable for the following 
reasons: j 

i 

(a) The literature and advertisement describing the 
contest do not request the contestant to j*‘guess’’ at what 
the judges will decide, but request the contestant to exer¬ 
cise his own judgment as to the merit a^d importance of 
the suggested uses and any additional u^es originated by 
himself; and 

i 

I 

(b) Our Courts have never held th^t in any compe¬ 
tition or contest the element of chance Exists because the 
contestant cannot prophesy what the judges will decide. 

By the very nature of things, it is impossible for a 
participant in any contest to foretell jusf what the judges 
will decide. There is no such thing kno\kn to mankind as 
“perfect judgment” (unless judges arb to be deified). 
Undoubtedly there will always exist differences of opinion 
among men. The contestant is not asked to constitute 
himself a clairvoyant and “guess” whait the judges will 
decide. All he is required to do, and cab in fact do, is to 
exercise that quality of judgment and intelligence which he 
thinks will most likely appeal to the judgment and intelli¬ 
gence of the judges. 

He is asked to produce his best efforts. If his effort 
is, in the opinion of the judges, possessed of greater merit 
than his competitors, he will be successful. It is what he 
does that determines the result. Since all products of the 
mind are the subject of varying opinions, the successful 
contestant is not required to attain an j ideal or perfect 
judgment (unless this were a mathematical problem cap¬ 
able of only one possible solution). In this contest, the 
competition is between the contestants; \ not between the 
contestants and the judges. It is the opinion of the judges 

which determines which contestant is more successful than 

■ «• 

i » .• . . . * 

I 

I 

| 

| 

i 

i 

i 

i 
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the other. In the final analysis, it does violence to common 
sense to urge that because one contestant has exceeded his 
competitor in the excellence of his submission, he has 
“guessed” what the judges would decide and that there¬ 
fore a “lottery” exists. It is important only, in the con¬ 
sideration of this question, to ascertain whether the success 
of the contestant was due to judgment or to what the 
Courts call “chance, or lot, or drawing”. Certainly the 
literature and the advertisement do not state that the 
contest will be determined by either of these methods. 
They state quite the contrary. The prizes are to be 
awarded not by lot, not by drawing, and certainly not by 
“chance”, but are to be awarded on the basis of the 
judgment of the judges. There is no reason to assume, 
or proof to support, a contrary intention. 

The Government contends that the judges, if selected 
from certain professions or callings, may have formed 
opinions or prejudices. But this is true in any case, for no 
person exists who can truly separate himself from his ex¬ 
periences and activities in life. Such is the structure of 
our society and the administration of justice that they de¬ 
pend for their functioning upon human beings with all of 
their known frailties and tendencies. When, however, a 
person in any walk of life assumes the sacred obligation of 
a judge, he is required and understood to preserve impar¬ 
tiality and fairness and divorce himself from any personal 
experiences or prejudices. 

There has never been any judicial holding that a con¬ 
test becomes a lottery because the contestant cannot fore¬ 
tell exactly what the judge will decide. In the contests 
approved by the leading cases, such as the Brooklyn Daily 
Eagle case (supra), which involved a contest for the best 
essay, and the Eastman-Armstrong case (supra), which in¬ 
volved a contest for the neatest correct solution to a cross- 

i % t 

word puzzle, or in any contest, whether of literary ability, 
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I 

I 

I 

I 

I 

I 

i 


art, county fairs, flower exhibitions, dog or horse shows, 
etc., the contestant merely puts forth his best efforts or 
product and submits it to the judges, whose decision is 
final and binding. The judges may, and often will, differ 
among themselves. They may even err. |The judge’s de¬ 
cision may not be perfect, nor indeed superior to a con¬ 
testant’s judgment, but under the rules of the contest, it is 
the judges who determine the winners, and if their de¬ 
cision be arrived at in good faith by the exercise of reason 
and not by caprice, there is no element of lottery or 

i 

chance involved. As the Court said ini the Eastman v. 

Armstrong case (supra): j 

i 

| 

__ | 

“The fact, if it be a fact, thaif the judges mis¬ 

apprehended the technical meaning of the word 
‘neatness’ would not convert into a lottery that 
which had no resemblance to a lottery 

i 

There certainly cannot exist any presumption that the 
judges will be arbitrary or capriciousj Nor can it be 
presumed that their decision will be arrived at other than 
as stated in the rules, to wit, on the basis of the importance 
and merit of the submissions. j 

If the appellant should, in the actual judgment of the 
contest, depart from the rules and ignbre or violate its 
agreement that the contest will be judged on its merits, 
then what appears on its face to be a contest determinable 

i . • 

by judgment, becomes a contest deterjnined by chance. 
The prima facie appearance of legality would then dis¬ 
appear. To conclude, however, that the contest will be 

i 

judged other than as represented would be to substitute 
suspicion and prejudgment for proof, i 

If a predetermined list had been decided upon, and 
the contestant were asked to guess or approximate such 
a fixed arrangement,, undoubtedly the contest would then 
be a lottery, but no such charge has been made by the 


i 

i 

i 
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Government , nor is it the fact. On the contrary, the very 
nature of the contest precludes any such possibility, for 
the contestant is invited to submit original suggestions 
for the use of lottery funds not contained in the sixteen 
suggested uses. Obviously, no arrangement of the order 
of importance and merit can be made until the conclu¬ 
sion of the contest. 

Undoubtedly, the Government fell into error in this 
contention, as it produced an actuary at the hearings, who 
testified as to many possible different arrangements of 
sixteen numbers , but the witness conceded that such ar¬ 
rangements were possible only in a case “where there is 
a given adopted number and an opportunity given to each 
one of the contestants to establish that particular num¬ 
ber’. The premise on which this contention is founded 
therefore, is completely absent in this case. 


POINT IV 

The contest of the appellant should receive a liberal 
construction in view of the highly penal and drastic 
nature of the Postal Lottery Act. The Act was never 
intended to condemn a competition of this nature. 

,The contest of the appellant does not in any sense 
come within the purpose, letter or spirit of the Postal 
Lottery Statutes. The only question involved is one of 
law. Its answer depends solely on whether the awards 
are determined by what is known as 4 ‘lottery chance” or 
whether they are determined on the basis of judgment 
and reason. The leading cases are few but decisive. To 
be a lottery 

“the winning or losing must depend on lot or 
chance and not on skill or judgment.” 


That is the keynote of the cases expressed in the Boos¬ 
ter g v. United States case (supra) by the Circuit Court 
of Appeals in 1932, from which the United States Su¬ 
preme Court denied certiorari. 

The test is simple. In the contest of the appellant, 
does the winning or losing depend on lpt or chance, or 
does it depend on skill or judgment? An examination 
of the plan on its face leaves no room fqr doubt that the 
entire theme of the test is grounded in sound judgment 
and is to be determined by the same means. 

There are many questions which may possibly be 

i 

raised as to various aspects of the contest which are 
minor and which are not adverted to in this brief. Some 
of these points were raised by the Government at the 
hearings, but have apparently been abandoned. Suffice 
it to say that there is nothing in life that is perfect and 
nothing that is free from possible criticism. The deter¬ 
minative factor is one of law—not law in the pursuit of 
fault or criticism—not law in a microscopic search for 
strained and unnatural construction, but! law in the light 
of reason, fairness and human probabilities. 

As the Court said in the Eastman v.i Armstrong case 
(supra ): 

“It must be borne in mind that this law, like 
other laws, must be construed in the light of rea- 

5 , 

son. 

i 

As Attorney General Miller stated in 19 Op. Atty. 
Gen. 679: ! 

I 

“It may not be improper to spy that this law 
was framed with a view to the suppression of cer¬ 
tain well known and wide-spread agencies for evil; 
and it is certainly not wise to embarrass its execu¬ 
tion by a strained and unnatural! construction, in 
reaching after practices not thought of as a motive 
for its enactment.” 
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The Postal Lottery Act is highly penal and drastic 
and must receive a strict construction. Commerford v. 
Thompson, 1 Fed. 714, (C. C. Ky. 1880). 

The exercise of power under its provisions 

“can only be justified where the statute is clearly 
applicable to the supposedly objectionable publica¬ 
tion.” 

Post Pub. Co. v. Murray (C. C. A. 230 Fed. 773 (Mass. 
1916)). See also France v. U. S., 164 U. S. 676 to the 
same effect. 

Under all of the circumstances, considering the original 
ruling of the Solicitor admitting the literature to the 
mails, and viewing the contest from the standpoint of 
the plain requirement on the face of the literature for 
the exercise of judgment, it would do violence to reason 
to hold that the contest of the appellant is so clear and 
unmistakable a violation of the Postal Lottery Act as to 
justify the drastic penalties therein provided. Every 
reasonable inference should be in favor of the validity 
of the contest. The Court should not be astute to dis¬ 
cover chance in a lottery sense, where it does not in fact 
exist. Under any reasonable interpretation of the plan, 
and of the literature, the contest bears not the faintest 
resemblance to a lottery. 

Attention is respectfully called to the fact that legisla¬ 
tive attempts were made to amend the Postal Lottery 
Statutes to include contests such as the one at bar, but 
that such efforts failed. Directly after the decision of 
the Eastman v. Armstrong case, in 1914, the Postmaster 
General in his annual report in the years 1915 and 1916 
recommended to Congress legislation to include within 
the purview of the Postal Lottery Statutes, 

“any lottery, gift enterprise, or scheme of any kind, 
offering prizes, dependent in whole or in part upon 
lot or chance, or other contingency.” 






The suggested amendment applied to Section 3929 and 

• * 

4041 of the revised statutes, as amended, (39 U. S. C. 259 
and 732) here involved. Congress failed -to enact the re¬ 
quested legislation. It is indeed doubtful if it had en¬ 
acted it, whether or not it would be constitutional, as a 
competition of any kind to be determined by the judgment 
of judges, without any element of gambling, lot or chance 
involved, would undoubtedly be violative of the due process 
clause of the Constitution and would interfere with the 
right of contract. In any event, the refusal of Congress to 
enact the requested amendment is significant as preserving 
the judicial interpretation of the statutes as they then 
existed and still exist. See Chills v. Chesapeake, 218 U. S. 
71, p. 76. j 

It is also noted that in 1910, 18 U.| S. C. 336 was 
amended to include the words “in whole |or in part upon 
lot or chance”. That language is broader than 39 U. S. C. 
259 and 732, under which the Postmaster General bases 
his action in this case. The Postmaster j General recom¬ 
mended the inclusion of the broader language in 39 
U. S. C., hut Congress declined to adopt it. Hence, the 
words “or other contingency” never becapie law, and the 
words “in whole or in part upon lot oij chance” never 
became law in 39 U. S. C. 259 and 732, finder which the 

i 

order in this case was issued. 

It is respectfully submitted that under the very clear 
decisions of the courts and the plain interpretation of 
the statutes as they exist, the contest of jthe appellant is 
entirely legal and the order of the Postmaster General 
was beyond his power and discretion. 
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POINT V 

Appellant made out a dear case of irreparable in¬ 
jury and damage unless enforcement of the fraud 
order is enjoined. 

Appellant, at the time of the issuance of the “fraud” 
order, was receiving thousands of communications daily 
from all parts of the country both in connection with its 
contest and its legislative campaign to legalize lotteries. 
It expended in that campaign a considerable sum of 
money. It entered into a long term lease in Rockefeller 
Center and incurred large obligations for the printing and 
dissemination of literature to the public. The organiza¬ 
tion enjoys the sponsorship of persons high in the social 
and civic life of the country. It is easy to visualize the 
enormous harm and irreparable injury which has already 
accrued to the plaintiff by the return of its mail to the 
senders with the word “fraudulent” stamped thereon, as 
the order issued by the Postmaster General requires. The 
impossibility of knowing who the senders of such mail are, 
the inability to answer their inquiries and communica¬ 
tions, the stoppage of all means of correspondence with 
members of as well as with citizens and legislators are 
irremediable injuries which are self-apparent. 

It requires no citation of authority to assert that under 
the circumstances a clear case of irreparable damage and 
loss is the inevitable consequence of the enforcement of 
the order. There is no adequate remedy at law, and 
equitable relief is the only possible recourse. 

Conclusion 

Even a cursory analysis of the contentions of the Gov¬ 
ernment with respect to the nature of the contest con¬ 
ducted by the appellant will suffice to demonstrate the true 
lack of any sound reason why the contest should be 
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characterized as a lottery. The competition is clearly in 
the nature of a bona fide contest of intelligence, judgment 
and reason. It is a far cry from a gambling scheme and 
holds no lure or inducement for the ignorant or unwary. 
It is a dignified appeal to the intelligence and wisdom of 

i 

the American public on a matter of graVe national con¬ 
cern. It stimulates public thought and discussion, and 


appeals to the citizens’ interest in national and civic 
affairs. It is, in effect, a referendum of thoughtful citi¬ 
zens on the subject. This contest is farj removed from 


the evil and mischief of the gambling and lottery schemes 

i 

condemned by the statutes. 


In view of the penal and drastic nature of the Postal 
Lottery Act and its grave effect upon ithe substantial 
rights of the appellant and the incalculable injury and 
damage which will be occasioned, the rijile of common 
sense would dictate limitation of the invocation of its 
drastic powers to a case unmistakably and unequivocally 
within the purpose or letter of the Statute. The act 
should not be construed to include cases I not within its 


apparent purview. Every reasonable doubt should be 
resolved in favor of the validity of the contest. 

The ruling of the Solicitor admitting j the contest to 
the mails before the commencement of the contest was in 
the nature of a decision and construction! of the Statute 
by a departmental head, to wit, the Solicitor of the Post 
Office Department, to which this Court, while not con¬ 
clusively bound, should give recognition and effect. ( Shell's 
Executors v. Fauche, 138 U. S. 562, p. 572.) Without such 
ruling, the contest would have not been eoipmenced. The 
very purpose and function of the ruling which was sought 
and obtained was to avoid the very thing which has oc¬ 
curred in this case, to wit, the innocent investment by the 
appellant of many thousands of dollars, in h contest which 
was ruled legal at the outset, and its complete destruction 
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by a sudden reversal of ruling in the very midst of the 
enterprise. Certainly, the bona fides of the appellant can¬ 
not be impugned. It did all that might possibly have been 
expected of it under the circumstances. It did more, in 
fact, for it sought and obtained a clarification of the ruling 
before proceeding with the contest. 

That clarification by the solicitor of the Department, 
left no room for doubt of his decision that the proposed 
contest did not violate the Postal Lottery Statutes. The 
construction placed upon that ruling by practically every 
leading newspaper and magazine in the country, which 
accepted full page advertisements of the contest, is per¬ 
suasive as to the intent and effect of that ruling. The 
outline of the contest upon which that ruling was based is 
in all substantial respects the same as the literature 
adopted by appellant and in fact, embodied suggestions of 
the solicitor’s assistant (Record, p. 35). 

Under all of the circumstances it is clear that appel¬ 
lant, in good faith, conducted a contest determinable by 
judgment and reason, and one far removed from the letter 
or spirit of the Postal Lottery Acts. 

The final decree of the District Court should be 
reversed and the relief prayed for in the bill of com¬ 
plaint should be granted. 

Respectfully submitted, 

Horace J. Donnelly, 
Horace J. Donnelly, Jr., 
Emil K. Ellis, 

Attorneys for Appdlant. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 
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BRIEF ON BEHALF OF APPELLEE 

I 

i 

STATEMENT OF THE CASE 1 ! 

This is an appeal from a decree of the District 
Court of the United States for the District of 

1 Appellant’s statement of the case relies Upon allegations 
in the bill of complaint, many of which are denied in defend¬ 
ant’s answer. By setting the cause down for hearing on bill 
and answer, appellant admitted the truth of the allegations 
of the answer in every point and particular Alfred Rich¬ 
ards Brick Co, v. Trott , 16 Apps. D. C. 293, 299. A hearing 
on bill and answer is the equitable equivalent to a demurrer 
in a law action, and the truth of every allegation in the 
answer is confessed. Reynolds v. Crawfordsville Bank , 112 
U. S. 405, 409; Cavender v. Cavender , 114 U. S. 464, 471; 
Atlantic Trust Co, v. Chapman , 145 Fed. 820, 821; In rp 
Sanford Fork & Tool Co ., 160 U. S. 247, 257; Clephane on 
Equity Pleading and Practice, pp. 305, 306, and cases therein 
cited. | 

(1) ! 


i 
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Columbia dismissing appellant’s bill of complaint. 
(R. 85.) 

The appellant (plaintiff below) filed a bill in 
equity seeking to enjoin the enforcement of a so- 
called fraud order issued by the Postmaster Gen¬ 
eral pursuant to 39 U. S. C. 259, 2 732, 3 upon his 
finding that appellant was conducting a lottery or 
scheme for the distribution of prizes by lot or 
chance. Complying with the terms of the statutes 
just mentioned, the fraud order directed the Post¬ 
master of New York City, where appellant had its 
place of business, to return all letters addressed to 
the appellant to the senders thereof, marked 
*' ‘Fraudulent.” In further compliance with the 
statutes, the order instructed the postmaster to 
refuse to certify any postal money orders drawn 
payable to appellant and to inform the remitters 
that payment thereof had been forbidden and that 
the amount would be refunded. 

With the consent of the appellee, an injunction 
pendente lite was issued (R. 49), directing the ap¬ 
pellee to impound all mail addressed to the ap¬ 
pellant pending the outcome of the suit. 

Appellee filed an answer to the bill (R. 50), and, 
after a hearing on bill and answer (R. 85), the 
lower court entered a final decree (R. 85) dis¬ 
missing the bill and continuing the impounding 
order pending final determination of the cause in 
this court. 


2 Appendix, p. 42. 

3 Appendix, p. 43. 
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After devising the present scheme, appellant 
sought to have the Post Office Department pass upon 
its questionable legality before running the risk 
of violating the law by the use of the jnails. How¬ 
ever, appellant was repeatedly advised that the 
scheme appeared to be a lottery and a guessing 
game, but that the Department could not under¬ 
take to predetermine the validity of the enterprise, 
and that although letters tendered by appellant for 
mailing would not be rejected, it whs “with the 
understanding that full responsibility! for any vio¬ 
lation of law involved wall rest with the promoters'’ 
(R. 67, 68, 69). 

After further consideration, the Post Office De- 

i 

partment concluded that appellant was using the 
mails unlawfully, and the Postmaster at New York 
was instructed to refuse to accept further mail 
from appellant. Whereupon, a long telegraphic 
protest was received, requesting that the instruc¬ 
tions to the Postmaster be held in abeyance imtil 
a hearing could be had (R. 70). The order was 
accordingly withdrawal and appellant continued to 
use the mails. Thereafter, a citation was served 

I 

upon the appellant to show cause why a fraud 
order should not be issued against it (R. 62, 70), 
and appellant appeared by counsel at ja hearing be¬ 
fore the Solicitor of the Post Office Department 
(R. 62). This hearing consumed two and one-half 
days, and the testimony stenographically tran¬ 
scribed, comprises 409 typewritten pages, exclusive 
of many exhibits admitted in evidence but not 
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copied in the transcript (R. 62). This transcript 4 
is pleaded in appellant’s bill of complaint (R. 6) 
and adopted and admitted in appellee’s answer (R. 
50, 52, 56, 58). 

SCHEME 

The contest is best described in the advertise¬ 
ments (R. 71) and entry blanks or forms (R. 75) 
used by appellant. A description of the scheme is 
comparatively simple. On forms furnished by the 
appellant, there are listed sixteen different ways in 
which funds derived from lotteries, should they be 
legalized, might be distributed. For convenience, 
these various ways are designated “uses.” They 
are enumerated as follows: 

Money for hospitals. 

Funds for social service charities. 

Provision for unemployment relief. 

Pay soldiers’ bonus. 

Reduce state deficits. 

Reduce Federal deficits. 

Reduce municipal deficits. 

Provide for old age pensions. 

Pay for Public works. 

Give money to religious institutions. 

Provide for better schools. 

Promote art and music. 

Finance medical research. 

4 Although not printed, the transcript of proceedings be¬ 
fore the Post Office Department, by order of this court, is 
made part of the record of this cause. < 
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Support widows and orphans. 

To reduce taxes. 

i 

I 

Support army and navy. 

The participants are requested to number the 
“uses” from 1 to 16 in what they consider to be 

i 

“the order of their importance and merit.” A 
small square is printed beside each “use,” and the 
participants are requested to “write the number 1 
in the square alongside the use (they) consider the 
best one; number 2 in the square alongside the sec- 
ond-best use, and so on until (there fc) a separate 
number in each square.” Beneath the sixteen 
“uses,” a sentence advises the participants that 
if desired, they “can add any other suggested uses 
and place them in their order of merit, but this is 
not a requirement of the contest. ”| There is a 
charge of a dollar to enter the contestj. No reasons 
are to be given for any selection made, and should 
reasons be submitted, they will not be shown to, nor 

j 

considered by, the judges (R. 82). 

i 

Aside from the instructions just mentioned, there 
are no other rules. The participants are counseled 
to read a paragraph appearing in appellant’s ad- 
vertisements which describes the benefits derived 
from several legal lotteries. It is there stated that 
France adopted a lottery to reduce its national 

i 

debt; Italy to build railroads; Denmark to advance 
art and music, etc. 

7 j 

To the entries which, in the opinion of the judges, 
list the “uses” in the best order of their impor- 
tance, are offered cash prizes totaling *{>60,000, vary- 

i 

I 

i 

I 

i 

j 

I 


i 
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ing from a first prize of $20,000, to 250 prizes of 
$50 each. 

QUESTION PRESENTED 

The sole question presented by this appeal is 
whether the Postmaster General was clearly wrong 
in issuing a fraud order upon his finding that ap¬ 
pellant’s contest is a lottery or scheme for the 
distribution of prizes by chance. 

ARGUMENT 

Sections 259 and 732 of Title 39, U. S. C. au¬ 
thorize the Postmaster General to issue fraud 
orders where, upon evidence satisfactory to him, 
he finds that any person is using the mails “in 
conducting any lottery, gift enterprise, or scheme 
for the distribution of money, or of any real or 
personal property by lot, chance, or drawing of any 
kind.’’ These sections have been often construed, 
and without variation it has been held that there 
are three elements to the schemes sought to be ex¬ 
cluded from the mails. These are: (1) A consider¬ 
ation for participating in the scheme; (2) The 
awarding of a prize; (3) The determination of the 
winner by chance. 

That appellant used the mails to carry out its 
enterprise is not questioned, and the presence of 
the elements of a prize and consideration in the 
scheme are conceded. The case thus reduces itself 
to the single issue of whether the Postmaster Gen¬ 
eral was clearly wrong in finding that the awarding 
of the prizes is determined by chance. 






Appellant argues that this scheme is one requir¬ 
ing the use of judgment and intelligence, and, 
therefore, not violative of the postal statutes. Ob¬ 
viously, judgment and intelligence will take a 
scheme out of the class of lotteries, only when those 
factors determine the winning or the losing of the 
prize. Thus, an essay contest is not a lottery be¬ 
cause the skill and judgment expended in writing 
the essay enables the contestants to i approach a 
higher literary standard, which is tlie measuring 
rod used in determining the winner. Brooklyn 
Daily Eagle v. Voorhies, 181 Fed. 579. So, too, 
in a painting contest or comparable scheme, the 
skill and proficiency of the participants permits 
them to approach a standard of perfection. In a 
mathematical problem the standard is absolute, un¬ 
varying, and the skill of the contestants may be 
measured accordingly. On the other hand, in a 
literary contest, or practically any contest involv¬ 
ing the fine arts—music, painting, sculpturing, or 
the like—although a standard of perfection exists, 
it is usually imperfect to a degree, arid difficult of 
exact definition and precise application. It may 

I 

even vary among different schools of jthought, and 
its application to the efforts of the participants in 
such a contest may vary with honest differences of 
opinion. But the standard exists nbne the less. 
For example, the measure of literary merit in a 
given contest may be difficult to evaluate with pre¬ 
cision, and qualified judges may differ in their 


i 


42601 — 38 - 
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opinion as to whether one essay surpasses another, 
but that a standard exists is demonstrated by the 
fact that there is almost universal agreement among 
men of letters as to what constitutes literary art. 
So, too, those gifted in music and versed in its fine 
points may differ as to the most accomplished com¬ 
position of Beethoven, but it will be admitted on 
all sides that such men would not differ in judging 
the relative merits of his compositions as compared 
with that of current jazz tunes. 

Our position is that in a contest where an exist¬ 
ing standard can be approached by the exercise of 
skill and judgment, and the application of that 
standard to the efforts of the participants deter¬ 
mines the winning or losing of the prize, that then 
the contest is not one of chance, and consequently 
not prohibited by the postal statutes. However, we 
submit that no standard exists in appellant’s con¬ 
test by which one arrangement of the “uses” can be 
demonstrated to be either “best” or “better” than 
any other arrangement; that analysis, research, de¬ 
bate, and study will not lead the participant to ap¬ 
proach any standard of perfection; and that the re¬ 
sults of such effort will be as diversified as there are 
participants; and that therefore judgment and in¬ 
telligence do not determine the winning or losing of 
the prizes, and the scheme is accordingly one of 
chance. 

Appellant argued in the lower court that a stand¬ 
ard exists in this contest just as one exists in a his- 
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tory contest. But appellant must concede that men 
of learning agree, with slight exceptions, upon his¬ 
torical facts, and measured by those accepted truths, 
a history contest could be judged and the best an¬ 
swer determined to the agreed satisfaction of per¬ 
sons versed in that subject. But what men can be 

I 

produced who will reach agreement upon any ar¬ 
rangement of these 6 ‘ uses ’ ’ ? Appellant well knows 
that for every arrangement of the “iises” which 
can be suggested, a hundred men of culture, learn¬ 
ing, and integrity can be produced who Will not only 
violently disagree with it, but also among them¬ 
selves. That judgment and intelligence will not 
make for agreement upon the best arrangement is 
clearly demonstrated by the testimony of Mr. Ellis 
at the Post Office hearing. Mr. Ellis, wfio conceived 
this plan (R. 67), acted as appellant’s! legal repre¬ 
sentative at the hearing before the Post Office De¬ 
partment (R. 62), and testified as its sole witness; 
who outlined the scheme to the officials of the Post 
Office Department and discussed it with them on 
several occasions (R. 67, 68), and who acted as a 
trustee of the money derived from the endeavor 
(R. 81), and has otherwise been identified with this 
scheme, admitted that although he; had given 
lengthy study to these sixteen proposed “uses,” he 
had been unable to decide which wa^ the “best” 
(R. 82). And now, after an opportunity to con¬ 
sider this matter for over a year, Mr. Ellis has 
boldly and definitely decided (Brief it, 18) that of 
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the twenty trillion different possible arrangements, 5 
“it would seem that funds for hospitals and for 
charitable institutions are entitled to greater con¬ 
sideration than funds to promote art and music or 
for better schools.” 

Appellant’s instructions state (R. 7) that the 
winner will be selected from the entries which, in 
the opinion of the judges, list the “uses” in the 
“best order of importance.” The judges are not 
to be selected until after the entries are received 
and, although participants are not so advised, five 
impartial judges, outstanding in social, economic, 
and industrial fields are to be chosen (R. 81). 

Thus, it must be that the winning or losing will 
depend to a large measure upon the character of 
the judges who are selected, and this is a matter 
i over which the participants have no control. For 
instance, if Mr. John W. Studebaker, Commis¬ 
sioner of Education, were selected as a judge, it is 
not unlikely that the use of money for better schools 
would take a preferred place in the arrangement 
of “uses,” and if left to his decision, the suggestion 
of Mr. Ellis, that funds for social service charities 
should supersede funds for better schools, would 
probably be disregarded. Again, should a captain 
of industry be selected to judge the entries, funds 

’’ At the Post Office hearing a Government Actuary of the 
j Treasury Department testified that the sixteen uses could be 
arranged in twenty trillion, nine hundred and twenty-two 
billion, seven hundred and eighty-nine million, eight hun¬ 
dred and eighty-nine thousand different ways (R. S2). 
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for social service charities might find little sym¬ 
pathy, and reduction of taxes would j probably be 
favored. Arturo Toscanini, the noted conductor, 
could be expected to give a preferred status to the 
use of such funds to promote art and! music, were 
he selected as a judge. These illustrations could be 
multiplied indefinitely. All are demonstrative of 
the fact that whether a participant wins or loses 
depends not upon his efforts but upon the character 
of the judges chosen. The scheme thijs resolves it¬ 
self into a contest of guessing, first, what will be 
the character of the judges; and, second, what ar¬ 
bitrary arrangement will they adopt ?! 

Appellant answers this by saying that if persons 
who are opinionated and prejudiced are selected as 
judges, of course the judgment and the intelligence 
of the contestant would be for naught, but that 

I 

there is no intention of selecting judges of such 
character. But this simply begs the j question, for 
a person is prejudiced and opinionated only when 
he adheres to a view without reason, <j>r through ig¬ 
norance, or in defiance of reason. Thus to show 
that a given opinion is prejudiced, it must be pos- 
sible to demonstrate the truth or accuracy of the 
contrary. But since there is no recognized author¬ 
ity to which one may turn to demonstrate which is 
the best arrangement of the ‘‘uses,” and no agree¬ 
ment among persons who consider them, it is im¬ 
possible to say whether a given arrangement is 
right or wrong. j 

i 

i 

i 

i 

i 


i 



12 


The above discussion has been on the basis of the 
sixteen suggested ‘ ‘ uses, ’ ’ but the rules of the contest 
do not limit participants to the sixteen enumerated. 
They are at liberty to list original “uses” (R. 7i, 
75,83). Original “uses” submitted by a few of the 
participants include a cure of the common cold, 
world peace, flood relief, safety at sea, reforestation, 
I scientific research, funds to combat Communism, 
funds to combat the drug traffic, law enforcement, 
prevention of accidents, slum clearance, cancer clin¬ 
ics, and juvenile delinquency (R. 82). Conse¬ 
quently, the disagreement which would exist were 
; the scheme limited to sixteen uses is multiplied by 
infinity when it is perceived that any “use” may be 
listed. 

, The lack of a standard to govern this contest is 
illustrated by appellant’s own advertising litera¬ 
ture. In it the participants are counseled to read 
a paragraph describing how legal lotteries have 
heretofore been used for the public welfare. This 
paragraph enumerates the use to which other coun¬ 
tries have put the funds derived from legal lotteries. 
It must be assumed that the legislators of those 
countries exercised their best judgment in deciding 
upon the distribution of such funds. Yet, with 
only one “use” to be decided upon (and not, as in 
appellant’s scheme, one arrangement out of a pos¬ 
sible twenty trillion), those countries did not agree 
in a single instance mentioned in appellant’s litera¬ 
ture. Appellant says France used the funds to 



reduce its national debt; Italy to build railroads; 
Denmark to advance art and music; Holland to ad¬ 
vance the sciences; Ireland for hospitals; Spain for 

i 

charitable institutions, and so on through Germany, 
England, and the American Colonies without a 
single instance of agreement (R. 71,76)1 
To make sure that no standard could exist, ap¬ 
pellant introduced evidence at the Post Office hear¬ 
ing that the rules of the contest do not confine the 
importance of the “uses” to the needs of any era 
or to the deficiencies of any particular service or 
cause (R. 81). Thus, one participant is at liberty 
to arrange the “uses” with reference to the needs 
existent in 1900; another at a later date, and so on. 

i 

One contestant, having in mind the unemployment 
situation of the present day, might fa^or the spon- 

i 

soring of public works; another, apprehensive of 
the foreign situation which arose in the midst of the 
enterprise, would be induced to prefer support for 
the army and navy. The importance of the vari¬ 
ous “uses” obviously fluctuate with ihe changing 

i 

conditions brought about by the passage of time. 
Thus, the use of money to finance the Crusades 
would find few supporters in a contest limited to 
the present day and age. Yet, the contestants in 
this contest are at liberty to heed the conditions of 
that era in submitting their entries, and the judges 
are expected to be governed accordingly. 

i 

A scheme very similar to the one under inquiry 
was recently condemned by the Appellate Depart- 
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ment, Superior Court of California, in People v. 
Rehm, 13 Cal. App. (2d) 755, 57 Pac. (2d) 238, by 
a unanimous court with two concurring opinions. 
The sole question presented and decided was 
whether the enterprise, in which defendant sold 
tickets, was a lottery. The Court held that by the 
defendant’s own testimony the scheme was proved 
to be such. “The Grand National Treasure Hunt 
of New York City” had employed the defendant 
and instructed him in the rules of the “hunt.” 
Tickets were to be sold for a dollar apiece- The 
tickets permitted the buyer to enter the “Grand 
National Treasure Hunt contest” for $50,000. The 
prizes ranged from a first prize of $25,000, down 
to 200 prizes of $50 each. A sheet of paper was 
supplied to each purchaser of a ticket. On one 
side of the sheet there were produced six cartoons, 
under each being a list of 24 suggested titles for 
the cartoon appearing above. The printed instruc¬ 
tions declared that “the object of the game is to 
select the best or most ax>propriate title for each 
cartoon.” A committee of competent judges was 
to be selected to award the prizes among the con¬ 
testants according to “the order of the excellence 
of their answers in the opinion of the judges.” 
Each of the titles bore some relationship to the 
ideas contained in the cartoons. (A sample car¬ 
toon, with its suggested titles, is reproduced in the 
report of the opinion.) The Court, in holding that 
this was a lottery, said that its conclusion was not 
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founded upon a suspicion that a committee of com¬ 
petent judges would not be appointed' nor upon a 
doubt that when appointed they would not deliber¬ 
ate and determine which of the thousands of con¬ 
testants presented the “best” and “most appropri¬ 
ate” titles for the six cartoons; but, the Court said, 

| 

“even if the judges are appointed and do deliber¬ 
ate, nevertheless, the prizes will be distributed by 
chance, because the elements of a bonh fide contest 

i 

of skill are not present.” Continuing, the Court 
said: 

i 

There is no standard by which one title 
can be said to be “best” or “m^re appropri¬ 
ate” than all others. It follows that some¬ 
one of the many contestants will receive first 
prize, his selection depending ndt on his skill 
in picking titles, but upon the chance that 
the six he selected happened to li)e also the six 
that the judges selected. If we eliminate all 
but the nine “best” titles under leach cartoon, 
the chance a contestant has of selecting the 
same six the judges do is less than one in 
half a million. ! 

After commenting upon other schemes which 
have been denounced by the courts as lotteries, the 
opinion continues: 

In the contest before us we fihd that while 
the outcome could be foreseen in a measure 
by the exercise of thought, although “fancy” 
would be a more accurate word; nevertheless 
thought played so small a part that the con¬ 
trolling force remained chance. So under- 

i 

42601—38 - 3 | 

i 

i 


i 

i 
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stood, the scheme appears to be a lottery, in 
which one stood a chance of winning $25,000 
by the expenditure of one dollar, a half 
hour’s time, and a three-cent stamp. 

A petition for rehearing was denied in a per 
curiam decision. 

What little skill or judgment exists in appellant’s scheme, 
if any, is completely thwarted by the predominant ele¬ 
ment of chance, and the contest is therefore unlawful 

In view of the above discussion, it is doubtful 
whether any element of skill or judgment exists in 
this scheme. But if it be assumed that some skill 
does exist, its effect is completely negatived by the 
overwhelming chance element. Appellant (Brief 
8, 9) attempts to distinguish the games of chance 
denounced in 39 U. S. C. 259, 732, from those in 
18 U. S. C. 336. The latter makes it a criminal 
offense to knowingly deposit in the mails literature 
or circulars “ concerning any lottery, gift enter¬ 
prise, or similar scheme, offering prizes dependent 
in whole or in part upon lot or chance,” whereas 
the fraud order statutes do not specifically con¬ 
demn schemes partly dependent upon chance, but 
denounce any “lottery, gift enterprise, or scheme 
for the distribution of money, or of any real or per¬ 
sonal property by lot, chance, or drawing of any 
kind. ” If a distinction can be drawn between these 
statutes, indulgence in it is unnecessary to the pres¬ 
ent inquiry. Even if it be assumed that the stat¬ 
utes 39 U. S. C. 259, 732 do not cover schemes offer- 
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ing prizes dependent “in part” upon chance, 
appellant’s scheme would still fall within the con¬ 
demnation of 18 U. S. C. 336, which expressly inter¬ 
dicts such schemes. And equity will hot enjoin the 
Postmaster General so as to permit the appellant 
to violate the provisions of that act. | Commerford 
v. Thompson, 1 Fed. 417, 425 (C. C. t). Ky., 1880). 

Furthermore, appellant’s scheme j does involve 
the element of chance covered by 39 U. S. 0. 259, 
732. These sections authorize the Postmaster Gen- 

I 

eral to exclude from the mails all lotteries and 

i 

schemes for the distribution of prizes on “lot, 
chance, or drawing of any kind.” stated above, 
a lottery involves the awarding of prices by chance. 
The question arises as to what is the significance of 
the word “chance” as used in these statutes. At 
one time there was judicial authority for the 
thought that if the winning of a prize in a contest 
was in anywise affected by the exereisfe of judgment 
or skill, the game was not a lottery or |>ne of chance. 
These authorities, ^hich include several opinions 
of the Attorney General, are reviewed with ap¬ 
proval in United States v. Rosenblum > 121 Fed. 180. 
The Rosenblum case and the early opinions of the 
Attorney General are cited by the appellant (Brief 
20, 25). In the Rosenblum case the Court held that 
a scheme involving the awarding of j prizes to the 

i 

“persons whose estimates are nearest to the num¬ 
ber of cigarettes * * * on which a tax is paid” 

in a future month, was not a lottery, j After citing 

I 

i 

j 

i 

i 

i 
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several decisions of Attorneys General, the opinion 
defines a lottery as a scheme in which “man’s choice 
or will has no part.” 

After that decision, the Supreme Court, in Pub¬ 
lic Clearing House v. Coyne, 194 U. S. 497, consid¬ 
ered the nature of the schemes prohibited by the 
fraud order statutes. Although specific reference 
was not made to the Rosenblum case nor to contests 
of that exact nature, it was held that a contest was 
a lottery if the distribution of prizes depended 
largely upon forces over which the participants 
had no control. Thus the principle at least of the 
Rosenblum case was rejected. 

: Following the Public Clearing House case, At¬ 
torney General Moody was requested to pass upon 
the validity of a scheme similar to that involved 
in the Rosenblum case. Acting upon the authority 
of Public Clearing House v. Coyne, he declared 
such schemes to be unlawful, and expressly over¬ 
turned the prior opinions of the Attorney General 
cited in the Rosenblum case. 2ff Op. Atty. Gen. 286. 
The exact scheme considered by Attorney General 
Moody involved the awarding of $85,500 in prizes 
to the persons submitting “the nearest estimates 
of the total number of paid admissions to the 
World’s Fair at St. Louis, Missouri.” A charge 
of 250 was made for the privilege of submitting an 
estimate. The scheme contemplated at least 342,- 
000 entries and, as the opinion points out, although 
the “estimates in such a contest will be to some 
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extent affected by intelligent calculation, the con¬ 
clusion is, nevertheless, irresistible that it is largely 
a matter of chance which competitor will submit 
the nearest correct estimate.” 

Since then numerous contests have been branded 
as lotteries and games of chance notwithstanding 
the existence of some degree of skill. In Waite v. 
Press Publishing Ass’n, 155 Fed. 58j prizes were 
offered to the persons submitting the nearest cor¬ 
rect estimates of the total popular vote which would 
be cast in an approaching presidential election. 
Common experience has shown that the popular 

i 

presidential vote does not vary more than several 
million from one election to another, ^nd hence the 
possibility of estimating the correct answer would 
be one in several millions, as compared with one in 
over twenty trillion in the instant contest. As a 
matter of fact, estimates were submitted within 15 

i 

votes of the actual number cast. Obviously, judg¬ 
ment could be exercised to a limited Extent. Birth 
and death rates could be weighed, immigration and 
naturalization figures ascertained, popularity of 
the candidates compared with that of past candi¬ 
dates, straw polls checked, campaign zeal weighed, 
and numerous other factors considered. Notwith¬ 
standing this, the Court, after expressly rejecting 
the Rosenblum case upon authority of the Supreme 
Court’s decision in Public Clearing Souse v. Coyne, 
held the scheme to be a guessing contest and clearly 

i 

violative of the Federal laws. 
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In the case of People ex rel. Ellison v. Lavin, 
179 N. Y. 164, the Court of Appeals of New York 
had occasion to consider the meaning of the word 
‘ 4 chance” appearing in the lottery statutes of that 
State, and to weigh the effect of judgment in vari¬ 
ous schemes. In the course of its opinion, wherein 
it is said that a review of the Federal cases is un¬ 
necessary because they had been in effect overruled 
by Public Clearing Home v. Coyne, the Court dis¬ 
cussed the meaning and effect of “chance"’ as 
follows: 

Our statute, however, does not provide that 
the distribution must be by pure chance or 
by chance exclusively, but by chance. The 
construction of this term has been presented 
in several States in which the statutes in¬ 
volved penalties for betting on games of 
chance not inflicted on other modes of gam¬ 
ing. The earliest case on this subject is that 
of State v. Gopton (8 Iredell, 271), where 
the distinction between games of chance and 
those of skill was fully discussed. It was 
there said: “We believe that in the popular 
mind the universal acceptation of a ‘game of 
chance" is such a game as is determined en¬ 
tirely or in part by lot or mere luck, and in 
which judgment, practice, skill, or adroitness 
have honestly no office at all or are thwarted 
by chance. As intelligible examples the 
games with dice are determined by throwing 
only; and those in which the throw of the 
dice regulates the play, or the hand at cards 
depends upon a dealing with the face down, 




exhibit two classes of games of chance.” On 
the other hand, games of chess, checkers, 
billiards, and bowling were held| to be games 
of skill. This distinction has obtained in all 
those jurisdictions where the definition of the 
term “games of chance” has been material 
under their statutory law. (Wortham v. 
State, 59 Miss. Rep. 179; Eubanks v. State, 
5 Mo. 450; Earless v. U. S., 1 Morris (Iowa), 
169; Glascock v. State, 10 Mo. 508.) Throw¬ 
ing dice is purely a game of chance, and chess 
is purely a game of skill. Bjit games of 
cards do not cease to be games c^f chance be¬ 
cause they call for the exercise of skill by 
the players, nor do games of billiards cease 
to be games of skill because at times, espe¬ 
cially in the case of tyros, theirj result is de¬ 
termined by some unforeseen accident, usu¬ 
ally called luck. The test of the character of 
the game is not whether it contains an ele¬ 
ment of chance or an element of skill, but 
which is the dominating element that deter¬ 
mines the result of the game . j [Emphasis 
supplied.] ! 

The scheme considered in that case Involved the 

I 

awarding of prizes to persons who “estimate near¬ 
est to the number” of cigars which wcjuld be taxed 
by the Federal Government in a coming month. 
Participants were supplied with data showing the 
number of cigars which had been tax^d in months 
past. The Appellate Division held that a knowl¬ 
edge of the conditions of the tobacco tijade, the fac¬ 
tors affecting the importation of cigars^ and similar 
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data would enable those possessing the information 
to estimate more accurately than others ignorant 
df such conditions. From this the Appellate Divi¬ 
sion concluded that the distribution, to some extent 
at least, was affected by the exercise of judgment, 
and that, therefore, the scheme did not constitute 
a lottery. In reversing the judgment of the Ap¬ 
pellate Division, the Court of Appeals held it to be 
44 perfectly clear that the dominating and control¬ 
ling factor in the award of the prizes is chance.’’ 
Continuing, the Court said: 

If we examine the plan of distribution 
advertised, the number and character of the 
persons who were invited to compete for the 
distribution as well as the event by which 
the distribution was to be determined, we • 
think it perfectly clear that the dominating 
and controlling factor in the award of the 
prizes is chance. * * * The scheme 
contemplates over thirty-five thousand com¬ 
petitors. From the table given in the ad¬ 
vertisement it appears that the quantity of 
cigars stamped varies from month to month 
in the same year as greatly as forty millions 
and between a month of one year and the 
corresponding month of the next year as 
greatly as ninety millions; and that the 
number stamped in the month immediately 
previous to that for which an estimate was 
called was five hundred sixty-two millions. 
It would seem perfectly clear that if several 
experts should agree in estimating the out¬ 
put within five millions, or one per cent of 
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the number actually stamped, it would show 
a remarkable accuracy in theiir methods of 
calculation. Yet, with thirty-five thousand 
competitors the probabilities are overwhelm¬ 
ing that the first prize will be won by a very 
much closer approximation. If the differ¬ 
ence between the estimate which won the 
first prize and that which secured the second 
prize should be only ten thousand or even 
only a hundred thousand, wpuld anyone 
deny that the result occurred through “pure 
chance'' as defined, and that it did not pro¬ 
ceed from the possession of superior infor¬ 
mation or the exercise of greater judgment 

or skill ? | 

! 

In Stevens v. The Cincinnati Times-Star, 72 
Ohio St. 112, 73 N. E. 1058, prizes w^re offered to 
persons who most closely estimated the number 
of votes that would be cast for candidates in a com- 

i 

_ i 

ing election. The trial court held that such con- 

i 

tests were not within the condemnation of the State 
statute against “any lottery or scheme of chance 
of any description.” In reversing tfie trial court, 

i 

the Supreme Court of Ohio held the jscheme to be 
a, lottery, saying: 

j 

It is true that one acquainted with the 
results of the elections of the State in pre¬ 
vious years and educated in politics would 
have some advantages over one ignorant in 
those respects, yet, it must be apparent even 
to a casual observer, that the result would 
depend upon so many uncertain and unas- 
certainable causes, that the estimate of the 
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most learned would be, after all, nothing 
more than a random and undecisive judg¬ 
ment. In the sense above-indicated, there 
is an element of skill, possibly certainty, in¬ 
volved, but it is clear that the controlling 
and predominating element is mere chance. 

The statute involved in Hudleson et ah v. State , 
94 Ind. Rep. 426, 48 Am. Rep. 171, proscribed “any 
lottery, gift enterprise, or scheme of chance of any 
kind or description.” The scheme for which the 
defendant was convicted involved awarding of a 
prize to the person who “guesses nearest to the 
number of beans contained in a glass globe” which 
was on exhibition in defendant’s store window. 
It was contended that the enterprise was not a lot¬ 
tery, nor in the nature of a lottery or gift enter¬ 
prise, because to arrive at the nearest number of 
beans in a glass globe it was not a matter of chance 
but one of mathematical calculation. In rejecting 
this view, the Supreme Court of Adjudicature of 
Indiana, after indicating the number of factors 
which could be weighed in estimating the number 
of beans in the globe, said: 

An expert mathematician might more 
nearly fix the size of the globe than an en¬ 
tirely uneducated person, and so he, and 
persons of better judgment, might more 
nearly fix the number of beans in the globe 
than those of less judgment; yet the exact 
i number would be a mere matter of guessing. 

, That anyone should guess the correct num- 
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ber would be a matter of the merest chance, 
because there are no means of attaining to 

i 

a certainty. 

Whether the enterprise set out in the pub¬ 
lication be called a scheme of chance, a gift 
enterprise, or a lottery, it is still a game of 
chance and in that sense a lottery or gift 
enterprise. Lohman v. State, 81 Ind. 15. 

In Commonwealth v. Plissner (M^ss. 1936), 4 
N. E. (2d) 241, the Supreme Judicial Court of Mas¬ 
sachusetts held that a “claw machine” Was a lottery 
notwithstanding that skill might be a very great fac- 

i 

tor in determining whether a prize wpuld be won. 
The Court also laid down the rule that “the test of 
whether chance predominates over skill is not the 

I 

only test of whether a game is a lottery. Thus, the 
alternative test is also stated in the case that if the 

i 

element of chance is present in such a manner as 
to thwart the exercise of skill or judgment in a 
game, then there may be a lottery.” And this rule 
is so, the Court held, even though the winning 
might be attributable to ninety percent skill. 

I 

A homely illustration will serve to' demonstrate 
the wisdom and accuracy of this rule! Suppose a 

i 

prize is to be offered to the winners of a certain con¬ 
test in which a hundred persons are to participate; 
that the winner is to be determined by having the 
participants write essays on a given subject, and 
that the names of the persons writing the ten best 
essays are to be placed in a hat from which the 
winner will be drawn by a blindfolded “judge.” 

I 

! 

I 


I 

i 


i 
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Is there any question but what this would be a lot¬ 
tery? Yet, inasmuch as the skill of writing the es¬ 
say would eliminate ninety of the hundred persons 
participating in the contest, it could be said that 
skill predominates to the degree of ninety percent. 
Notwithstanding this, since the skill exercised in 
writing the essay would be completely thwarted by 
drawing the names from a hat, the game would 
clearly be a lottery. If this is not the law, then lot¬ 
teries may flourish through the subterfuge of pro¬ 
viding a contest in which fifty-one percent of those 
participating will be eliminated by some simple 
competition of skill, with the winner to be selected 
from the remaining forty-nine percent of the par¬ 
ticipants by the old-fashion lottery method. 

Various schemes involving some degree of skill 
have been condemned. “Pinball machines” were 
declared “games of chance” in Steed v. State, 189 
Ark. 389, 72 S. W. (2d) 542; claw machines were 
held to be “gaming devices” in International Muto- 
scope Reel Co., Inc., et ah v. Valentine, 247 Apps. 
Div. N. Y. 130, 286 N. Y. S. 806, and a lottery in 
Commonwealth v. Ward, 281 Mass. 119, 183 N. E. 
271; “Tango Skill Ball” was held to be a lottery in 
People v. Babdaty, 139 Cal. App. 791, 30 Pac. (2d) 
634; and a “flashlight game,” although affected by 
some degree of skill, was condemned as a lottery in 
State v. Lasselle, 154 La. 168, 97 So. 389. 

Applying the definition of chance expressed in 
the authorities listed above, and measured bv the 




I 
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rule therein expressed with reference to the valid¬ 
ity of contests affected by some degree of judg- 

I 

ment, the conclusion must be reached that the ap¬ 
pellants scheme contravenes the lawL If the 
scheme is affected to any degree by jjudgment y 

I 

learning, study, or research, these factors, at most, 
will permit the contestants to arrange only a small 

i 

number of the ‘ 4 uses” in the “best orfler of im¬ 
portance.” And from the almost limitless number 
of arrangements which can be made from the re¬ 
maining “uses” not affected by judgment, the per¬ 
son who happens upon an arrangement;resembling 
in some degree that selected by the judges will win 
the prize. Thus chance will clearly predominate 
in determining this contingency. 

Furthermore, any skill so exercised will be com¬ 
pletely thwarted by chance. Bearing in mind that 
the sixteen suggested “uses” alone may be arranged 
in over twenty trillion different ways,'and assum¬ 
ing that the judges confine themselves to the sixteen 
suggested “uses,” and agree upon their best ar¬ 
rangement, a participant will have only one chance 
in over twenty trillion of having a corresponding 
arrangement. Without indulging in mathematics, 
it becomes immediately obvious that fhe ability to 

i 

arrange some of the “uses” through judgment, or 
even most of them, amounts to naught in view of 

j 

the overwhelming effect of the remaining “uses.” 

I 

For when it is considered that there are over twenty 
trillion different arrangements, it becomes immedi- 

i 

i 

[ 

i 

i 


i 
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ately obvious that whether one contestant has ar¬ 
rangement number twenty trillion, nine hundred 
and twenty billion, or arrangement number twenty 
trillion, nine hundred and twenty-one billion, is a 
matter of pure chance. Yet, in a contest of this 
magnitude, in which 200,000 fi persons are ex¬ 
pected to participate, this would probably be the 
difference between winning and losing. Applying 
the rule expressed in Ellison v. Lavin, supra, it is 
seen that this contest is a lottery. For if a par¬ 
ticipant could come within one billion of the correct 
arrangement by the application of the factors which 
would influence the judges in selecting the best 
arrangement, he would be demonstrating remark¬ 
able acumen. But whether the contestant adds a 
few hundred million here or there to his answer, 
which would probably be determinative in selecting 
a winner among the vast number of participants, 
is a matter of pure chance and completely thwarts 
the exercise of skill. 

The scheme is a lottery because the method provided for 
the selection of a winner is so indefinite and uncertain 
that it depends upon the whim and caprice of the 
judges, and therefore upon chance 

The only rules governing the judges in the selec¬ 
tion of the winner are included in appellant’s ad¬ 
vertisements (R. 71, 75). No further instructions 

6 Two months before the contest was to close 120,000 en¬ 
tries had been received and this number was being increased 
daily (R. 81). 




are to be given to the judges (R. 82). j These rules 
simply provide that “the entry which, in the opin¬ 
ion of the judges, lists the best order of impor¬ 
tance’’ of the various “uses,” shall be j awarded the 
prize. Even assuming that the judges do agree 
upon an arrangement of the sixteen “uses,” never¬ 
theless, an infinite number of persons might be se¬ 
lected as winners, depending upon what standard 
of marking the judges determined upon. For ex¬ 
ample, let it be supposed that the judges decide 
that the order in which the “uses” are listed in 
the appellant’s literature is the best arrangement, 
how then will the winner be selected!? How will 
a participant who got the first “use” correct, but 
missed the remaining fifteen, compare with another 
participant who misses the first but correctly lists 
the remaining fifteen ? Or, again, what will be the 

I 

fate of a participant who selects all sixteen “uses” 
which the judges agree upon, but lists bone of them 
in the proper order? Obviously, the'rules of the 
contest do not answer this, and the solution depends 
upon some arbitrary standard of marking which 
the judges select. Thus, the judges; may decide 
that more credit is to be given to the person who 
gets the first “use” correct, than is tb be given to 
those having all of the others correct, j This would 
determine one set of winners. Howevbr, the judges 
are at liberty, under the rules, to reverse this sys¬ 
tem, in which event none of those selected under 
the first system would win under the second ar- 
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rangement. On the other hand, the judges, acting 
entirely within the rules, might decide to give an 
arbitrary value of ten points to each participant 
having any of the same sixteen uses agreed upon 
by the judges. This would result in a third set of 
winners in no way identified with those selected 
under any other system. Thus, as many systems 
of grading could be selected by the judges as there 
are different arrangements of the “uses,” and any 
one of them would produce a different set of win¬ 
ners. Obviously, the participants have no control 
over the marking system which will be selected by 
the judges, nor would any amount of judgment or 
foresight permit the contestants to anticipate the 
action of the judges in this respect. Hence, even 
assuming that judgment would permit the con¬ 
testants to arrange the “uses” in the order of their 
importance and merits, the winning, nevertheless, 
would depend on the arbitrary standard of grading 
selected by the judges. 

Uncertainties of a comparable degree have made 
other schemes lotteries. Thus, in Public Clearing 
House v. Coyne, supra, the Supreme Court held 
that since the ability to pay the prize offered de¬ 
pended upon the enlistment of new members in 
the organization, the scheme was a lottery. Speak¬ 
ing of the uncertain amount which a participant 
might win, the Court said: 

* * * his profits depend principally 

upon the exertion of others, over whom he 
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has no control and with whom he has no 
connection. It is in this sense the amount 
realized is determinable by chance. 

To like effect is Preferred Mercantile Co . v. 
Hibbard, 142 Fed. 877. ! 

i 

In United States v. Purvis et at., 195 Fed., 618, 
persons were invited to deposit money in the de¬ 
fendant’s organization under a contract which per¬ 
mitted the depositor to borrow money on most at¬ 
tractive terms. Only a limited number of loans 
were permitted imder the scheme and the privilege 
of borrowing depended upon making an early ap¬ 
plication for that purpose to the company. The 

i 

securing of a loan at an early date \tas held to be 

i 

the prize feature of the scheme. However, as the 

I 

Court pointed out, since several applications for 
loans might be received in the same morning mail, 

i 

in which event preference would defend upon the 
order in which the clerk happened to pick them 
up, the winning of the prize was djetermined by 
chance, and the scheme was a lottery* This view 
in amply supported by cases cited ip the opinion. 
The same rule was laid down in Fisher v. State, 
14 Ohio App. Rep. 355, and State v[ Hughes, 299 
Mo. 529,253 S. W. 229. In the latter case the Court 
said: | 

The uncertainty in respect tio the order in 
which the certificates will become eligible for 
a loan is the thing which introduces the ele¬ 
ment of chance into the plan of distribution. 
It cannot be resolved by reason or on proba- 

i 

I 

i 

I 

i 
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bilities, but depends upon conditions such 
that the applicant cannot know when he 
signs whether many or few applicants are 
ahead of him and whether, therefore, he is 
to receive a loan early or late. 

The ability to pay the amount of the prize offered, or any 
part thereof, is wholly dependent upon factors beyond 
the foresight or control of the participants and, there¬ 
fore, the winning of the prize is dependent upon chance 

At the inauguration of the present contest, ap¬ 
pellant had total assets of only $13,276.39. Part of 
this amount was already obligated, leaving avail¬ 
able for the payment of the prizes offered in the 
present contest only $10,987.53 (E. 67). There is 
no suggestion that the money contributed by the 
participants is to be invested in legitimate enter- 
prizes from which a profit could be expected as a 
result of the laws of economics and commerce. 
Notwithstanding this, appellant promised to pay 
prizes totaling $60,000. It is obvious that the ap¬ 
pellant’s ability to pay depends upon the pay¬ 
ments of those who might or might not be enticed 
into the venture. Persons could not be compelled 
to contribute, and upon their failure to do so appel¬ 
lant would be entirely devoid of assets or capital 
with which to meet its obligations. The partici¬ 
pants are powerless to control this situation. The 
entire success of the venture is beyond the con¬ 
trol of judgment, foresight, skill, or learning. The 
enterprise necessarily depends upon the uncer¬ 
tainty and fancy, and therefore chance, of those 
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who can be enticed by a get-rich-quick plan to 
risk a dollar upon the hope that luck will reward 
them with a prize amounting to as much as $20,000. 
Chance of this nature has been often scrutinized by 
the courts and almost universally condemned. 

In the leading case in this jurisdiction on the 
point, that of New v. Tribond Sales Corp., 57 Apps. 
D. C. 197, 19 F (2d) 671, an intricate scheme was 

i 

devised for the sale of silk hosiery. The Tribond 

i 

Sales Corp. sold “contracts” for the sum of four 
dollars. These “contracts” provided that Upon 
the receipt by the company of an additional six 
dollars, hosiery of the value of ten dollars would be 
delivered. The “contracts,” however, had three 
coupons attached, which the purchaser of the con- 
tract, called a “receipt-holder,” was iiivited to sell 

i 

at a dollar each to persons who might be interested 
in the scheme. The three dollars raised in this 
fashion was retained by the “receipt-holder” thus 
reducing his investment in the scheme to the sum 
of one dollar. The buyers of the coupons were ex¬ 
pected to send three dollars and the coupons to 
the company, to whom the company in turn sent 
contracts identical with that first described. If 
and when each of the persons who purchased cou¬ 
pons remitted to the company the three dollars 
(which they were expected to raise by the sale of 
their coupons), the “receipt-holder,”!without fur¬ 
ther payment, was to receive hosiery valued at ten 
dollars. Thus, by the outlay of one dollar, and the 

i 

i 
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cupidity of persons to whom coupons had been 
sold, an opportunity was afforded to receive mer¬ 
chandise valued at ten times the investment. The 
scheme contemplated that each contract-purchaser 
should receive a ten to one prize to be paid for by 
the three coupon-purchasers, who in turn received 
a prize paid for by their successors. Although the 
scheme may have been a fraud because of its pyra- 
i miding features, which would have soon reached 
the saturation point, this Court, in reversing the 
lower court, did not bottom its decision on that 
ground. It held that the scheme was a lottery in¬ 
asmuch as the winning depended upon the chance 
of whether the coupon-purchasers, over whom the 
participants had no control, would be inveigled by 
the thought of getting something for nothing to 
invest in the enterprise. The scheme was con¬ 
demned by this court in the words of Mr. Justice 
Robb: 

It is apparent, we think, from what we 
have said, that whether a “ contract ” holder 
will get his hosiery for an investment of $1, 
$5, $8, or $10, depends upon contingencies 
largely beyond his control. First, there is 
the requirement that the three “respective 
purchasers” to whom he sells the three cou¬ 
pons will in turn remit $3 each to the cor¬ 
poration for three other ‘ 4 contracts. ’ ’ These 
coupon purchasers may, upon inquiry, ascer¬ 
tain that others are trying to sell coupons, 
and they may, for this or some other reason 
satisfactory to them, conclude to forfeit the 
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$1 paid for the coupon and Abandon the 
scheme. Obviously this is a matter beyond 
the control of the original 4 ‘receipt holder/*■ 
and, as to him, a matter of chance. 

The scheme in Preferred Mercantile Co. et al. v. 

i 

Hibbard, supra, was a lottery for several reasons, 
one being that its ability to redeem ife certificates 
depended wholly upon the writing of hew business 
and forfeitures by old investors, there being no 
other fund applicable to such redemption. 

The enterprise reviewed in Fitzsimmons v. 
United States, 156 Fed. 477, was found to be a 
lottery because, not only was there uncertainty as 
to the time when the prize would be vron, but there 
was a chance that no prize at all would be received 
for the reason that the ability to pay depended “on 

i 

the number of members who dropped out and the 
number of members who joined * * This, 

the Court said, was considered and condemned in 
the Public Clearing House case. 

In 23 Op. Atty. Gen. 200, the postal lottery stat¬ 
utes were held to be violated by a scheme which 
contemplated that the prizes should be paid from 

i 

funds derived from other adventurers participat¬ 
ing in the same scheme. It was pointed out that the 
receipt of the prize was dependent upbn the chance 
that others would invest their mone^—the Court 
saying: 

whether they do this or not, isi quite beyond 
any act, volition, or control of any one of 
them. Whether any particular one will do 


i 
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this depends upon himself and not upon 
chance, for he can determine it. But not so 
as to the others. Their action may be af¬ 
fected by an infinity of considerations or 
accidents which he can neither forecast nor 
control. 

In Fidelity Funding Co., et al. v. Vaughn, 18 
Okla. 13, 90 Pac. 34, persons were induced to pur¬ 
chase certificates by the consecutive payment of 
weekly installments of a dollar, until maturity, at 
which time the certificate provided for redemption 
with fifty per cent interest. Failure to pay weekly 
installments forfeited all money invested. The 
company had no capital or assets, and its ability to 
pay depended upon the selling of new certificates 
and the lapsation of old ones. In holding such a 
scheme to be a lottery, as well as fraudulent, the 
Court said: 

It promises to pay large profits from the 
business which are not earned nor expected 
to be earned in the business, and with no 
capital or property for such payment. It 
makes absolute promises of payment when 
their performance and the liability to per¬ 
form them depends upon contingencies which 
the company can neither perform nor fore¬ 
tell. It depends upon broken promises of 
some investors for the means to pay others, 
and the extent of this is a contingency known 
to be beyond the control or forecast of the 
company. * * * 
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The plan in Public Clearing House v. Coyne, 
supra, was condemned because, not providing for a 
reserve fund, “the success of the scheme de¬ 
pended) wholly upon the ability of the members 
to increase the number of subscribers, f And this, 

I 

the Supreme Court said, was chance of such a na¬ 
ture as to render the scheme a lottery. j 

j 

The scheme is a lottery because the participants are 
induced to engage in it on that j basis 

| 

Appellant’s advertisements (R. 71) appeared in 
newspapers and magazines of national circulation. 
It is impossible to estimate the milliohs of people 
to whom this appeal has been made. ^Ehose of all 
classes and walks of life were invited to risk a 
dollar upon the promise of a chance to be enriched 
twenty thousand times over. These advertisements 
pictured a man and woman reading of the scheme 
and dreaming of the automobile, home, and cruise 
which could be theirs with the fabulous cash prizes. 
Although appellant maintains that participants 
are admonished to use skill and judgment, the man 
in the advertisement is represented, ip large type, 
as saying, “Let’s enter this contest, bur chance is 
just as good as anybody’s!” And thi$, we submit, 
is a fact. 

The contest was called a “sweepstakes,” which 
is a gambling arrangement by which all of the sums 
staked on an event, especially on a| horse race, 
may be won by one or (on specified conditions) but 
a few of the bettors. Funk and Wagnalls die- 

i 

i 

i 

i 

I 

i 

j 

j 

i 
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tionary. Appellant admitted that this title was 
selected in order to call the attention of the Ameri¬ 
can public to lotteries (R. 81). Not only does it 
succeed in this, but the law cannot close its eyes to 
! the fact that the reading public will identify this 
with the sweepstakes of other countries, illegally 
operated in this country. It is not unreasonable 
to assume that the title was designed for that pur¬ 
pose. 

It is difficult to understand how appellant can 
conscientiously urge that the participants were ex¬ 
pected to exercise judgment, when it advertised 
that “Three Minute’s Time May Bring You 
$20,000—easy to do, nothing to write.” And al¬ 
though the contestants are told, in small type, that 
I the contest is one of “judgment and skill,” this 
is followed immediately by the statement: “Your 
judgment is just as good as anybody else’s—You 
! have just as great a chance to win as anyone.” 
And this, in turn, is followed by advice to 4 4 mail the 
i entry now—Don’t put it off until tomorrow. ” Thus 
the “judgment” which was to win $20,000 for a one 
dollar investment was to be exercised on the spur 
of the moment. That this is intended is apparent 
from the remaining sentence of that paragraph in 
which it is said, 4 4 Somebody will get it for just a 
few strokes of a pen. Remember that there are 
285 cash prizes—285 chances to win.” 

We submit, therefore, that the rules invited the 
s people to disregard judgment and play the game 








on a lottery basis, and that the Postmaster General 

I 

was clearly justified in so finding. 

i 

| 

Congress has committed to the Postmaster General the 
duty of enforcing the fraud order statutes, and his 
decisions on questions of fact, when supported by any 
evidence, are conclusive and beyond judicial review; 
and even on questions of law, his decisions will be over¬ 
turned only in the event that he is palpably wrong 

i 

Appellant urges (Brief 26, 27, 28)j that these 
statutes are highly penal and should, therefore, be 

i 

strictly construed against the Government. In 
support of this proposition, appellant! cites Com- 
merford v. Thompson, supra; Post Pub. Co. V. 
Murray, 230 Fed. 773; and France v. Uhited States, 
164 U. S. 676. In the first-mentioned case the 

i 

Court was concerned with Revised Statutes 3849 
which, as the Court pointed out, did hot provide 
for the issuance of fraud orders, and provided 
only for criminal prosecution. The excerpt from 
the Post Publishing Co. case refers to Section 213 
of the Penal Code which authorizes fine and im¬ 
prisonment for violation of its term^. And the 
oharge in France v. United States was that of con¬ 
spiracy to violate the Act of March 2, 1895, c. 191, 
28 Stat. 963. This latter Act made it an oifense to 

j 

transport lottery tickets in foreign or interstate 

i 

commerce. The other two authorities cited by ap¬ 
pellant, Eastman v. Armstrong-Byrd \ Music Co., 

212 Fed. 662, and 19 Op. Atty. Gen. @79, do not 

| 

support the contention made. In neither was it 



40 


held that the fraud order statutes should be strictly 
construed. In the Armstrong-Byrd case the Court 
was concerned with Section 213 of the Penal Code. 
The cited opinion of the Attorney General referred 
to Revised Statutes 3894 which was that involved 
in France v. United States, supra . This opinion, 
holding that a contest awarding prizes to persons 
guessing the number of votes which would be cast 
in an election, has been repudiated. 

Thus no authority is cited, and appellee has 
found none, which holds that the fraud order 
statutes should be strictly construed against the 
Postmaster General. 

On the other hand, the presumption of validity 
abides with the fraud order. And it has been for 
years the established rule, without known devia¬ 
tion, that the duty imposed upon the Postmaster 
General by the statutes in question authorize him 
to perform a function involving an exercise of 
judgment and discretion; that decisions rendered 
in pursuance thereof, although quasi-judicial, are 
conclusive on all questions of fact, if supported by 
any evidence, and, on questions of law, will be 
sustained by the judiciary unless palpably wrong. 
New v. Tribond Sales Corp., supra; Degge v. 
Hitchcock, 35 Apps. D. C. 218, Affirmed 229 U. S. 
162; Leach v. Carlisle, 258 U. S. 138; Branaman v. 
Harris, 189 Fed. 461; Peoples United Bank v. Gil¬ 
son, 161 Fed. 286; Missouri Drug Co. v. Wyman r 
129 Fed. 623. 
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CONCLUSION 

I 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the fraud order issued by the Post¬ 
master General is valid, and. therefore^ the judg¬ 
ment of the lower court should be affirmed. 
Respectfully submitted. 

David A. Pine, 

Acting United States Attorney. 

Howard Boyd, 

Assistant United States Attorney. 
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APPENDIX 


The Act of September 19, 1890, c. 908, as 
amended, 28 Stat. 964, B9 U. S. C. 259 (R. S. 
3929) provides: 

The Postmaster General may, upon evi¬ 
dence satisfactory to him that any person or 
company is engaged in conducting any lot¬ 
tery, gift enterprise, or scheme for the dis¬ 
tribution of money, or of any real or per¬ 
sonal property by lot, chance, or drawing of 
any kind, or that any person or company is 
conducting any other scheme or device for 
obtaining money or property of any kind 
through the mails by means of false or 
fraudulent pretenses, representations, or 
promises, instruct postmasters at any post 
office at which registered letters or any other 
letters or mail matter arrive directed to any 
such person or company, or to the agent or 
representative of any such person or com¬ 
pany, whether such agent or representative 
is acting as an individual or as a firm bank, 
corporation, or association of any kind, to 
return all such mail matter to the postmas¬ 
ter at the office at which it was originally 
mailed, with the word “Fraudulent” plainly 
written or stamped upon the outside thereof; 
and all such mail matter so returned to such 
postmasters shall be by them returned to the 
writers thereof, under such regulations 
as the Postmaster General may pre¬ 
scribe. * * * 
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The Act of September 19, 1890, c. 90^, 26 Stat. 

466, 39 U. S. C. 732 (R. S. 4041) provides: 

The Postmaster General may,j upon evi¬ 
dence satisfactory to him that a,nj[ person or 
company is engaged in conducting any lot¬ 
tery, gift enterprise, or scheme fbr the dis¬ 
tribution of money, or of any real or per¬ 
sonal property by lot, chance, or drawing of 
any kind, or that any person or company is 
conducting any other scheme fob obtaining 
money or property of any kind through the 
mails by means of false or fraudulent pre¬ 
tenses, representations, or promises, forbid 
the payment by any postmaster to said per¬ 
son or company of any postal money orders 
drawn to his or its order, or in! his or its 
favor, or to the agent of any such person or 
company, whether such agent is| acting as 
an individual or as a firm, bank, corpora¬ 
tion, or association of any kindj and may 
provide by regulation for the return to the 
remitters of the sums named in such money 
orders. * * * 
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